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ogous to Frommer's case and ruled by it. But it is clear that 
the sporadic act of hauling a single consignment of coal from the 
siding in Manchester over the streets of the city to its customer 
on the outside was not carrying on such a business or occupation 
within the city as would subject the coal company to the license 
tax on vehicles imposed by the ordinance. 

The conviction and fine imposed for the alleged violation of 
the ordinance was consequently illegal, and the judgment must 
be reversed, and the proceeding dismissed, with costs. 

Reversed. 

Cardwell, J., absent. 



Citizens' Bank of Norfolk v. Schwarzschild & Sulz- 
berger Co. 

June 10, 1909. 
[64 S. E. 954.] 

Payment (§ 85*) — Payment by Mistake — Recovery.— Where a bank 
paid certain coupons payable to bearer at its banking house on sur- 
render of the coupons under the mistaken belief that the debtor had 
money in the bank available for the purpose, the bank could not 
recover the money so paid. 

[Ed. Note. — For other cases, see Payment, Cent. Dig. §§ 272-281; 
Dec. Dig. § 85.* 2 Va.-W. Va. Enc. Dig. 266; 11 id. 135, et seq.] 

Judgment affirmed. All the judges concur. 

Appeal from Law and Chancery Court of City of Norfolk. 

Action by the Citizens' Bank of Norfolk against the Schwarzs- 
child & Sulzberger Company. Judgment for defendant, arid 

plaintiff appeals. Affirmed. 

A. B. Seldner, for appeallant. 
Tobert W . Shultice, for appellee. 

Buchanan, J. This is an action of assumpsit to recover 
money paid by the plaintiff under an alleged mistake of fact. 
Upon the issue of nonassumpsit, the whole matter of law and 
fact was submitted to the court and a judgment rendered in 
favor of the defendant. 

The material facts of the case are that on the 4th day of No- 
vember, 1907, the defendants, the Schwarzschild & Sulzberger 
Company, a corporation, presented through the Norfolk National 

*For other cases see same topic and section NUMBER in Ded. & 
Am. Digs: 1907 to date, & Reporter Indexes. 
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Bank of Norfolk for payment 15 coupons of $70 each, due on 
the 1st day of that month, taken from bonds held by the defend- 
ant. The bonds from which the coupons were taken were is- 
sued by the Jamestown Hotel Corporation and held by the de- 
fendant. The couoons were in the following words : 
"$70.00. 

"The Jamestown Hotel Corporation will pay to bearer, at the 
Citizens' Bank of Norfolk, Virginia, upon surrender of this cou- 
pon, seventy dollars in gold coin of the United States, on the 
first day of November, A. D., 1907, for one year's interest then 
due on its bond, No. 1. 

"Chas. M. Barnett, Treasurer." 

At the time the coupons were presented for payment at the 
plaintiff bank, the Jamestown Hotel Corporation, the maker 
thereof, had on deposit with the plaintiff the sum of $1,898.97 ; 
but on the 16th day of the preceding month an execution cred- 
itor of the hotel corporation whose judgment amounted to more 
than $14,000 caused a summons on suggestion to be served upon 
the plaintiff bank. When the summons was served upon the 
president of the plaintiff bank, he notified the other officers of 
the bank and the bookkeeper in charge of the account not to 
pay out any part thereof except by order of the court. Subse- 
quently, and before the coupons in question were paid, the exist- 
ing account of the hotel corporation which had been garnished 
in the hands of the plaintiff was transferred from the active 
ledger of the bank to the inactive department and marked 
"Corp.," and a new account opened with the hotel corporation, 
then in a failing condition and being operated under the direction 
of the court. When the coupons were presented for payment, 
the plaintiff bank had changed its clerks and a new clerk mis- 
read the word "Corp.." for "coupons," and, thinking that the 
hotel corporation's account marked "Corp." was set apart for 
the payment of coupons, as the bank's habit was, paid them and 
charged them to that account. The mistake was not known until 
some two weeks afterwards, when the president of the plain- 
tiff bank, in looking over the hotel corporation's account to as- 
certain the amount to its credit when the summons on suggestion 
was served upon him, discovered it. The plaintiff bank at once 
notified the defendant of the mistake; offered to return the 
coupons, and requested repayment, which after some months 
of correspondence was refused. The plaintiff bank was com- 
pelled to pay the whole $1,898.97 in its hands when garnished 
to the execution creditor, and will lose the $1,050 paid the de- 
fendant, unless it can recover it from the defendant, as the hotel 
corporation is insolvent. 

The general rule is that money paid under a mistake of fact 
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may be recovered ; but the payment of a check or note by a bank 
upon which.it is drawn or at which it is made payable under the 
mistaken belief that the drawer of the check or the maker of the 
note has sufficient funds to his credit to pay the check or note 
seems to be an exception to the general rule. The cases do not 
seem to be entirely agreed upon what principle this exception is 
based, but the great if not the overwhelming weight of authority 
maintains this exception to the general rule. Some place it upon 
the ground that there is no privity between the holder of the 
check or note and the bank; others upon the ground that, since 
the bank always has the means of knowing the state of the de- 
positor's account by simply looking at its own books, the pay- 
ment is not a payment by mistake within the meaning of the 
legal rule which permits a recovery; others still place their de- 
cision upon both grounds. 

In Bank v. Hull, Dud. 259, one of the earliest American cases 
that we have found, the Supreme Court of South Carolina said 
that: "The question was one to be decided rather upon author- 
ity than general reasoning on the subject. No part of a com- 
mercial community is more interested in commercial usages than 
banks, and they cannot complain when they are required to 
strictly 'conform to them. They cannot always guard against 
fraud and imposition, but they may against mistakes depending 
on an inspection of their own books and accounts. * * * They 
accepted and paid the check presented by the defendant for and 
on account of Hepton, the drawer, whose money they kept for 
his convenience and accommodation. The privity of contract 
was between them and their customer, Hepton, and not between 
them and one who may have happened in the course of dealing 
to present a check drawn by Hepton." 

In First National Bank v. Burkham, 32 Mich. 328, 331, Judge 
Cooley said in discussing this question : "But we think it would 
be an exceedingly unsafe doctrine in commercial law that one 
who has discounted a bill in good faith and received in its pay- 
ment the strongest possible assurance that it was drawn with 
proper authority should afterward hold the money subject to 
such a showing as the drawee might be able to make as to the 
influences operating upon his mind to induce him to make pay- 
ment. The beauty and value of the rules governing commercial 
paper consist in their perfect certainty and reliability. They 
would be worse than useless if the ultimate responsibility for 
such paper as between payee and drawee, both acting in good 
faith, could be made to depend upon the motive which influenced 
the latter to honor the paper." 

In Oddie v. National City Bank, 45 N. Y. 735, 6 Am. Rep. 
160, the Court of Appeals of l\ew York (Chief Justice Church) 
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in discussing this question said : "When a check is presented to 
a bank for deposit, drawn directly upon itself, it is the same as 
though payment in any other form was demanded. It is the 
right of the bank to reject it, or to refuse to pay it, or to receive 
it conditionally, as in Pratt v. Foote, 9 N. Y. 463; but if it 
accepts such a check and pays it, either by delivering the cur- 
rency or giving the party credit for it, the transaction is closed 
between the bank and such party, provided the paper is genuine. 
* * * The bank always has the means of knowing the state of 
the account of the drawer, and, if it elects to pay the paper, it 
voluntarily takes upon itself the risk of recovering it out of the 
drawer's a'ccount or otherwise." 

In Manf. Nat. Bank v. Swift, 70 Md. 515, 17 Atl. 336, 14 Am. 
St. Rep. 381, it was said that, if any other rule prevailed, "no 
one could know when he could safely receive payment of a 
check." It is further said: "It is the duty of a bank to know 
the state of its depositor's account, and, if it makes a mistake, it 
must abide the consequences. The presentation of a check is a 
demand for payment. If it is paid, all the rights of the payee 
have been satisfied, and he is not entitled to ask any questions. 
It would forever destroy the character of a bank in all commer- 
cial circles if, when it was ready and willing to pay a check, it 
permitted the holder to inquire if the drawer had funds there 
to meet it. It is a matter with which he has no concern. In the 
absence of fraud on the part of the holder, the payment of a 
check by a bank is regarded as finality, and the fact that the 
drawer had no funds on deposit will not give die bank any rem- 
edy against the holder." 

In National Bank of New Jersey v. Berrall, 70 N. J. Law, 757, 
58 Atl. 189, 66 L,. R. A. 599, 103 Am. St. Rep. 821, 1 Am. & 
Eng. Ann. Cas. 630, it was held that where a payee of a check, 
after indorsing it generally, deposits it to his account in his own 
bank by which it is forwarded to the bank upon which it is 
drawn for collection, and the latter bank pays it by mistake, there 
is no privity between the paying bank and the payee to support 
an action by the former against the latter to recover the amount 
of the check as for money paid by mistake. It was further held 
in that case that, aside from the question of privity, the pay- 
ment cannot be said to have been made by mistake, where the 
alleged mistake consists in having overlooked the fact that pay- 
ment of the check had been stopped ; for a^ bank is under no 
legal obligation to the holder thereof to pay a check drawn upon 
it, and the bank being bound to know the state of its depositors' 
accounts, if it does make payment of a check to a bona fide 
holder who is without notice of any infirmity therein, the trans- 
action is closed as between the parties to the payment. 
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Morse in his work on Banking says without qualification that, 
if a bank pays or accepts a check under the misconception that it 
has funds, it cannot recover from the holder, but it must look to 
the drawer alone for redress, except that under the clearing house 
rules a check paid through the clearing house may be returned 
within a certain time if the funds are found insufficient. 2 Morse 
on Banking, § 455. See, also, generally, Bantench v. Dorrien, 
6 East. 199; Levy v. Bank of United States, 4 Dall. (Pa.) 234, 
1 L. Ed. 814; First Nat. Bank v. Devenish, 15 Colo. 229, 25 
Pac. 177, 22 Am. St. Rep. 394; Riverside Bank v. First Nat. 
Bank, 74 Fed. 276/20 C. C. A. 181 ; 5 Cyc. 534, 535. 

The coupons which were paid were payable to bearer at the 
plaintiff bank and possessed all the qualities and incidents of 
commercial paper. Arents v. Commonwealth, 18 Grat. 750, 
766, 767, and cases cited. Their payment under the facts dis- 
closed by the record would no more entitle- the plaintiff bank to 
recover from the defendant than if the paper paid had been the 
Hotel Corporation's check, bill, or note. The same reasoning 
that applies in the one case is equally applicable in the other. 
If there be no privity in the one case, there is none in the other, 
and, if the misapprehension as to the state of the maker's ac- 
count is not a mistake within the meaning of the legal rule which 
permits a recovery in the one case, it is equally not such a mistake 
in the other. 

While the reasoning of the courts in the cases quoted from 
that there can be no recovery in a case like this is not altogether 
satisfactory, the conclusion reached by them is sustained by the 
great current of authority, and seems to be in accord with com- 
mercial usage. 

We are of opinion, therefore, to affirm the judgment com- 
plained of. 

Affirmed. 

Note. 

In an editorial in 14 Va. Law Register 989, entitled "Citations in 
Opinions of Courts of Last Resort," we called attention to the very 
excellent practice that prevails in the supreme court of the United 
States of citing all previous decisions by the court, which practically 
amounts to an annotation by the court itself of the point decided in 
the case at bar. It is needless to state the immense value that such 
a practice has to the busy lawyer. And we compared it with the 
practice which prevails in our own court of appeals. Although the 
case at bar was decided under an apparent exception to the general 
rule, it does seem to us that the case announcing the general rule 
should have been cited. Moreover, the case to which we refer, namely, 
Richmond v. Judah, 5 Leigh 305, is a leading American case on this 
point, in which all the authorities on the subject are fully reviewed. 
The court recommends to the bar to cite Virginia decisions as far as 
practicable whenever they can be found upon a point under discus- 
sion, and so we judge that the failure of the court in this regard is 
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due not to an oversight, but to the failure of counsel to heed this 
wise recommendation from the court and to cite them to the cases, 
in which the court has dealt with the matter in issue. This 
case of Richmond v. Judah was ably argued and thoroughly con- 
sidered by the court in separate opinions delivered by Judge Carr 
and Judge Tucker, the latter of whorh was then president of the court. 

Recovery of Payments on Forged Checks. — The same rule as stated 
in the principal case governs the right of a bank to recover of the 
payee where payment has been made by the bank of forged paper. 
When payment is made to the holder of paper who has come into 
possession of it without any fault on his part, and his situation 
would be rendered worse if compelled to refund, than it was before 
receiving payment, the money cannot be recovered from him. Weis- 
ser v. Denison, 10 N. Y. 68, 61 Am. Dec. 731; Smith v. Mercer, 1 
Marsh. 453, 6 Taunt. 76, 16 Rev. Rep. 576, 1 E. C. L. 515. 

In Commercial, etc., Bank v. Baltimore First Nat. Bank, 30 Md. 
11, 96 Am. Dec. 554, H., a stranger of respectable appearance, opened 
an account with the former bank, and deposited a check on the latter 
bank for four thousand six hundred dollars, purporting to have been 
drawn by A. to the depositor's order. On the following day it was 
sent through the clearing house, and the drawee bank pronounced the 
check genuine and charged it to A.'s account. H., two days after- 
wards, called at the Commercial Bank with his bank book, filled up 
a check for four thousand five hundred dollars, payable to his order, 
which was paid by the teller after inquiry as to his identity and the 
state of his account. One week afterwards it was discovered that the 
check was a forgery, and notice thereof was given to the Commercial 
Bank and repayment of the money demanded. Upon refusal, the 
First National Bank, having refunded to A. the amount of the forged 
check, sued the Commercial Bank to recover the amount thus paid. 
It was held that the bank was bound to know its depositor's signa- 
ture, and that the plaintiffs were not entitled to recover. The court 
said: "There is * * * no reason why the loss as between parties 
thus equally innocent and equally deceived, but where one is bound 
to know and act upon his knowledge, and the other has no means of 
knowledge, should be thrown upon the latter in exoneration of the 
former. The safest rule for the commercial public, as well as that 
most consistent with justice, is to allow the loss to remain where, by 
the course of business, it has been placed." 

In Deposit Bank v. Fayette Nat. Bank, 90 Ky. 22, in deciding that 
the drawee bank could not recover money paid out to another bank 
on a forged check of one of its depositors, Pryor, J., uses this lan- 
guage: "There is no precedent in this court on the question, still we 
are not inclined to follow the views of text-writers, in the face of 
so many adjudications on the subject, and with no case presented 
that goes further than to modify the rule in cases where bad faith or 
negligence is to be attributed to the holder or indorser when taking 
the check." 

View Taken by Text-Writers.— This has been the rule almost uni- 
versally laid down by the courts, the law declaring that as between 
parties equally innocent the loss must remain where the course of 
business has placed it. With singular unanimity, however, the text- 
writers have modified this rule with the proviso, "unless it can be 
shown that the payee or indorsee, the party receiving the money, will 
in no way be prejudiced by the re-payment," insisting that the general 
rule as to money paid under mistake of fact should apply. But the 
only case that supports the text-writers is People's Bank v Frank- 
lin Bank, 88 Tenn. 299, 17 Am. St. Rep. 884. 
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"Many modern text-writers, some of them of learning and ability, 
have assailed the correctness of this doctrine, contending that the 
general rule as to money paid under mistake of fact should apply, 
and that the law ought to be that the bank, although at fault in not 
discovering the forgery of its customer's signature, can recover even 
from an innocent holder, if he will then be in no worse condition than 
if the bank had refused to pay the draft or check. 2. Pars. Notes and 
Bills, 80; Morse on Banks and Banking, c. 33; Dan. Neg. Instr. c. 
42; Am. Law Rev., April, 1875, p. 4ir; note to People's Bank v. 
Franklin Bank, 88 Tenn. 299, 17 Am. St. Rep. 884. We shall not 
enter upon a consideration of the soundness of the argument against 
the doctrine, or as to which rule we would adopt if the question was 
res integra, because we do not feel at liberty to overrule or disregard 
a doctrine so well established and so firmly rooted in the commercial 
law of the country. If the rule is incorrect or works badly in prac- 
tice, its change must be left to the legislature. We may say, how- 
ever, that the opponents of the doctrine seem to have found no follow- 
ers in the courts. We may also suggest that perhaps the courts them- 
selves have given the opponents of this doctrine an unnecessary van- 
tage ground, by frequently placing it exclusively on the narrow ground 
of actual negligence on part of the drawee in not discovering the 
forgery, because he was bound to know the signature of his own 
customer or correspondent. It is undoubtedly true that he is in a 
better position than a stranger to know his customer's signature, and 
that men have a right to deal with checks and drafts on that assump- 
tion; but it does not seem to us that the doctrine rests entirely on this 
narrow basis of actual negligence on the part of the drawee. The 
money of the commercial world is no longer coin. The exchanges 
of commerce are now made almost entirely by means of drafts and 
checks. It was largely in reference to these facts that the recovery 
of money paid on paper of this kind, to which the drawer's signature 
was forged, was made an exception to the general rule as to the 
recovery of money paid out under mistake of fact." Per Mitchell, J., 
in Germania Bank v. Boutell, 60 Minn., 192, 51 Am. St. Rep. 519. 

Limitations of General Rule. — But to entitle the payee to retain the 
money paid on such forged check, the bank alone must have been 
negligent. If he has been negligent in any regard, he cannot retain 
the money. Levy v. Bank of America, 24 La. Ann. 220, 13 Am. Rep. 
124; Neal v. Coburn, 92 Me. 139, 42 Atl. 348, 69 Am. St. Rep. 495; 
Commercial, etc., Nat. Bank v. Baltimore First Nat. Bank, 30 Md. 
11, 96 Am. Dec. 554; Dedham Nat. Bank v. Everett Nat. Bank, 177 
Mass. 392, 59 N. E. 62, 83 Am. St. Rep. 286; Germania Bank v. Bou- 
tell, 60 Minn. 189, 62 N. W. 327, 51 Am. St. Rep. 519, 27 L. R. A. 
635; Star F. Ins: Co. v. New Hampshire Nat. Bank, 60 N. H. 442; 
National Park Bank v. New York Ninth Nat. Bank, 46 N. Y. 77, 7 
Am. Rep. 310; Ellis v. Ohio L. Ins., ets., Co., 4 Ohio St. 628, 64 Am. 
Dec. 610; Levy v. United States Bank, 4 Dall. (Pa.) 234, 1 L. Ed. 814, 
1 Binn. (Pa.) 27; Rouvant v. San Antonio Nat. Bank, 63 Tex. 610; 
St. Albans Bank v. Farmers, etc., Bank, 10 Vt. 141, 33 Am. Dec. 188; 
United States Bank v. Georgia Bank, 10 Wheat. (U. S.) 333, 6 L. 
Ed. 334. 

Likewise, if neither party has been negligent, or both have been, 
then the bank can recover the money. Leavenworth First Nat. Bank 
v. Tappan, 6 Kan. 456, 7 Am. Rep. 568; Bernheimer v. Marshall. 2 
Minn. 78, 72 Am. Dec. 79; Ellis v. Ohio Life Ins. Co., 4 Ohio St. 
628, 64 Am. Dec. 610. 



